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Resume: The article deals with a practical problem related to the evidence base in
cases of division of jointly acquired property acquired in an actual marriage. A
number of court decisions and definitions that form the practice in this category of

cases are given.
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B crarbe paccmarpuBaetcs mpobiiema, CBI3aHHasl ¢ JOKa3aTelbCTBEHHON 0a30ii
10 JIeJIaM O pa3zieie COBMECTHOTO UMYIIECTBA, HAXKUTOTO B (PAKTUYECKOM Opake.

B ropuanueckoM 1iaHe (akTHUecKuil Opak HE MMEET MPaBOBBIX OCHOBAHUM,
MOCKOJIbKY HE Npu3HaH rocygapcTBoM. (OCOOEHHO 53TO OUIYIIAE€TCSI B MOMEHT
TIEPEIOMHBIX COOBITHIA: POXICHUSI 00Iero pedeHka, pa3MeHa/Mpoaaku KBAPTHUPHI,
HOTyYEHUs/TIEpeiaur HACIECTBA, Pa3Ae/iCHUs] UMYIIECTBEHHON A0, «pa3Bona» U
apyroe. B ciyuae pacnana Opaka, HacTynaeT paBoBasi HEONPEIEIEHHOCTH (B CBSI3U C
OTCYTCTBUEM 3apETUCTPUPOBAHHOIO Opaka) HE TOJIBKO MO TMOBOAY IpaB, HO U TIO
BOIPOCY 00SI3aHHOCTEH.

Ha cerogHsimHuii JeHb cTaTUCTUKAa pacnafa (pakTU4ecKux OpadHbIi
OTHOILIEHWH He Beaercsa Poccrarom, Tak Kak JOCTATOYHO TPYAHO OTCIEAUTH Kak
MOMEHT BO3HMKHOBEHHS TaKOro Opaka, Tak M MOMEHT pacnaga ero. OJHako Mbl
MOXEM HaOJIOIaTh BO3pacTaHUE KOMUYECTBA pachaja opHUIHaIbHEIX OpakoB K 2024
rooy, Jaxke He paccmarpuBas ¢akropsl, Bo3HHKIME B 2020 Tomy, TakuWe, Kak
nauaaemust COVID-19 u BO3MOXKHBIN SKOHOMUYECKHI KPU3HC.

CrouT 3aMeTuTh, 4TO MpU3HAHUE (HAKTUIECKOr0 Opaka 3aKOHHBIM — TPYIHAS
3aada. CBA3aHO 3TO C TEM, YTO 3aKOHOJATENLCTBOM HAIE CTPaHbl HE YPETYIUPOBAH
MHCTUTYT (DaKTU4YEeCKoro Opaka, a COOTBETCTBEHHO KOIEKC TI'PaKIAHCKOrO
CYIOIIPOM3BOJICTBA, Kak M cydeOHas TMpaKkTHKa, HE PEryliupyloT BOIPOC
J0KazarenbcTBa JaHHOro (pakra. CeMeWHBIM KOJAEKC Ha CErofHsIIHUN JIeHb
YCTAHABIMBAET PEXUM COBMECTHOM COOCTBEHHOCTH MCKIIIOUUTENBHO  JIUI,
cocrosux B Opake. KoHeuHo, (hakThdeckue Cynpyru MOIJIW 3aKJIHOYUTh JI0rOBOP,
KOTOpPBII OBl periaMEHTUPOBAJ UX COBMECTHO MpoxkuBaHue (cormacHo 1.2 cT. 421 'K
P® cropoHBl MOryT 3aKIIOUHMTH JIOTOBOP KAaK NPEIYCMOTPEHHBIM, TaK U HE

MPETYCMOTPEHHBI 3aKOHOM WJIM WHBIMU TPaBOBbIMU akTamu). Hampumep, oHH
OHeBHUK Haykn | www.dnevniknauki.ru | CMW 371 Ne dC 77-68405 ISSN 2541-8327




2020
. . Ne12
SJIEKTPOHHBIN HAYYHBIN )XYPHAJI « JTHEBHUK HAYKW»

MO OBl 3aKJIIOYUTH JIOTOBOP TMPOCTOrO TOBAPHINECTBA, JIOTOBOP JJIApPEHUS,
COIVIAllIEHHEe O JOJeBOM COOCTBEHHOCTHM M T.Ja. OJHAakO B JaHHOW paboTe MbI
paccMOTpH Cilydau, B KOTOPBIX (PAKTHUYECKHE CYINPYTd HE MPEAYCMOTPENH pacraj
CBOErO (haKTHUYECKOro Opaka M He 3aKJIFOUMIN HUKAKOTO JIOr0BOPA WK COITTALICHHS.

B Poccuiickoi @Pepepanui  Ha  JAHHBIA  MOMEHT HE  CYILIECTBYET
3aKOHOAATEbHO  YCTAHOBJICHHBIX  TMOHATHH, Kak  «(akTuueckue OpayHbie
OTHOILICHUS» WIH «COXHUTEIBCTBO». 3aKOH HE YCTAHABIMBAET IIPAB WU
o0s13aHHOCTEN J11s Jironed ((pakTUYECKUX CYIPYToB), Ubsl OTHOLIEHUS O(MIUAIEHO HE
3apeructpupoBanbl. (COOTBETCTBEHHO, YCTAaHOBUTh TIPAaBO COOCTBEHHOCTH Ha
COBMECTHOE MMYIIIECTBO, aHAJIOTUYHO C TIPaBaMH CYNpPYyroB B O(QUITMAIIEHOM Opake,
HAa OCHOBAaHHMH JCHCTBYIOIIMX HOPMATHMBHO-IIPABOBBIX AKTOB HEBO3MOXHO. B Takom
ciydae y (PaKTUYECKUX CYIMPYrOB BO3HUKAET MOTPEOHOCTh MPU3HATH HX IIpaBa,
BO3HUKIIINE B (haKTUUECKOM Opake, aHaJOrMYHBbIM TIpaBa CYIPYToB, YbH OTHOIICHHUS
ObUTH O(PUIIMATBHO 3aPETHUCTPUPOBAHBI.

PaccmarpuBas cyneOHYI0 MPaKTUKY, MOXKHO CJIeNaTh OIpPEIelIeHHbIC BBIBOIBI
N0 JIOKa3aTelIb,CTBEHHOM 0a3e NpU3HAHUS MMYIIECTBA COBMECTHO HAXKUTBIM.
Paccmorpum Pemienne CopraBanibekoro ropojckoro cyna Ne2-70/2014 ot 16 anpens
2014 roma o B3bICKAaHUU JCHEKHBIX CPEICTB, MPEKPAIICHH MpaBa COOCTBEHHOCTH Ha
UMYIIIECTBO U MPU3HAHUU TIPpaBa COOCTBEHHOCTH Ha UMYIIIECTBO.

AHanm3upys JaHHOE pelieHne, oopalaeM BHUIMaHUE Ha TO, YTO CY/Ibsl TPUHSIT
B Ka4eCTBE JoKa3areiabcTBa OpauHbIx oTHomieHuid. CormacHo cT. 55 I'pakmaHcKoro
npoueccyaabHOro kouekca P@: «/lokazarenbcTBaMu 1O A€y SBISIOTCS MOTYyYEHHbIE
B MPELyCMOTPEHHOM 3aKOHOM TMOPSJIKE CBEACHUS O (haKkTaxX, Ha OCHOBE KOTOPBIX CYII
YCTAHABIMBAET HAJIMYME WIA OTCYTCTBHE OOCTOSITEIbCTB, OOOCHOBBIBAIOLIUX
TpeOOBaHUSI U BO3PAKEHUS CTOPOH, a TaKXKE MHBIX OOCTOSTENHCTB, WMEIOIIUX
3HAYEHHE IS IPABUIIBHOTO PACCMOTPEHUS U Pa3pELLICHUs JEIIax.

B paccmarpuBaeMoM jene JIOKa3aTelbCTBAMHU IOCIYXKWIIM: TOAPOOHBIN
nepedeHb MPUOOPETEHHOTO B TIEPUOJ COBMECTHOW JKM3HU WMYIIECTBA; MOKa3aHUS

cBujeTenel; uH(opMaIus co CTpaHMIIBI COIMATIBHOW CETH, Ha KOTOpOoM B Tpade
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«ceMeiHOe TMOJOKEeHHe» YKazaHo <okeHar». (Ocoboe BHHMaHHME Cyfaa YAensercs
BO3MOXXHOCTH TNPUOOPETEHUs] MMYIIECTBA OIHUM U3 CYNpPYroB (MaTepHalbHOE
HOJIOKEHUE, B CBSI3U C YEM UCTHUILE YAAJIOCh J0Ka3arh, YTO (PAKTUUECKUN CyNpyr He
MOT CaMOCTOSITEITBHO TPUOOPECTH UMYIIECTBO). B pe3yinbrare cy/ npu3Hall Hallm4Iue
(aKTUYECKUX OTHOILIEHUH, B CBSA3U C YEM MCK ObLT YACTUYHO Y OBJIETBOPEH.

Ete onHo cynebHOe A€o Mo BOMpOCy COBMECTHOIO UMYIIECTBA (PAKTUUECKUX
CYIIpyroB M HacjeloBaHUsA HMyIlecTBa (akruyeckoro cympyra - OmnpeneneHue
CynebHol koiermu 1o rpaxaaHckuMm nenaMm BepxoBHoro Cyma Poccuiickoi
@Oenepatn ot 28 wmtons 2020 Ne 5-KI20-66-K2 006 ycranosnenun Qakra
HAXOKICHUS Ha IDKAMBEHHM, NMPHU3HAHUM IpaBa COOCTBEHHOCTHM HAa KBApTHUPY B
nopsake HacienoBaHus. Mcruia yka3plBaer, 4To cocTosiia B (DaKTHUECKUX OpadHbIX
OTHOILIEHUSIX U BeJla OOLIee XO3HWCTBO C TPETHUM JIMIIOM JO JHS €r0 CMEPTH, IpU
ATOM HaxOQW/ach Ha TMOJHOM MarepualibHOM O0ECIEYEHUN TPETHhEro JIMIA,
ABJISIBIIETOCsl COOCTBEHHUKOM KBapTupbl. Kakue daxrsl BepxoBHsiii Cyn Poccuiickoit
denepauyy NpUHsIT BO BHUIMAaHUE IPU OTMEHE 3 NPEAbIAYIINX CYAeOHbIX PeLIEHUN U
HaIpaBJICHUU JIEJIa HA HOBOE PaCCMOTPEHHUE B Cy/1 IIEPBOM MHCTAHIMH?

[Io oOcrositenscTBaM Jiena ObUIM OpPraHM30BaHbl M OIUIAYEHBI TOXOPOHBI
(paKTUYECKOrO CyNpyra MCTHUIIBI C MOMYyYECHHEM €10 Ha CBOE MM YIOCTOBEPEHHUS O
POICTBEHHOM 3aXOpOHEHMM. HacnencTBeHHOE €m0 K HMMYIIECTBY  YMEPIIETO
(pakTHYECKOro Cympyra OTKpHITO y HOTapuyca I. MOCKBBI 10 3asiBICHHIO TOH ke
ucTuibl. YuutbiBasg naHHble ¢aktel, BC P® npunsn wHOE perieHue, ueM
NPEABITYIIAE UHCTAHIUH.

B cnywae mpekpamieHuss (DaKTUUECKMX OpayHbIX OTHOIICHUH MEXITY
COXMUTEISIMHA TAKKE MOXKET BCTATh BONPOC HE O MPU3HAHMHA MMYLIECTBA COBMECTHO
HOKATBIM (B CJlyda€ HE3aMHTEPECOBAHHOCTH), a O HEOOXOAMMOCTH BO3Bpara
JICHEKHBIX CPEICTB, KOTOPBIM OUH 13 (PAKTHUECKUX CYNPYTOB BIOXKUII B UMYILIECTBO
apyroro cympyra. B gaHHOM ciydae Xxorenock Obl 0OparuTh BHHMAaHWE Ha
00CTOSATENLCTBO, IO KOTOPBIM CYJ HE MpPHU3HAET HEOCHOBATEIbHOE OOOralleHHe

MeXIy (QakTHYeCcKuMHU cymnpyramu. [IpumepoM Takoro cymeOHOro jeina MOXET
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sBisThest Omnpenenenne CyneOHONM KOJUIETMU MO TPaKIAHCKUM JienaM BepXoBHOTo
Cyna Poccwuiickoit @enepanmu ot 16 urors 2020 roma Ne 5-KI120-29, 2-2159/2019 o
B3BICKAaHMH HEOCHOBATENILHOro odoraiienus. Mcrer cchiiaeTcst Ha TO, YTO B MEPUONT
COXKHUTENIBCTBA C OTBETYMIIEH UM IO JIOTOBOPY KYIUTM-TIPOAQKHA ObUT MpUOOpETeH
3eMENbHBI y4acTOK, IMPaBO COOCTBEHHOCTH HAa KOTOPBIM 3aperHCTPHPOBAHO 32
otBeTunIieit. Taxke UCTEI] CChUTaeTCs Ha (PaKT HECEHUS UM 3aTpaT Ha CTPOUTEITLCTBO
U OOyCTpOMCTBO JOMa Ha CIIOPHOM 3E€MEIPHOM Yyd4acTke. B ymoBnerBopeHHMH
TpeOOBaHUS OTKA3aHO, TOCKOJIBKY YCTAHOBIICHO, YTO HECEHUE UCTIIOM MaTepHaTbHBIX
3aTpar Ha MPOTSHKCHUHA COBMECTHOTO TPOXXKUBAHHS C OTBETUHMIIEH OCYIIECTBIISIOCH
UM JT0OpPOBOJIEHO, B CHJTY JIMYHBIX OTHOIICHWH CTOPOH M HUKAaKUMU 00S13aTeIThbCTBAMU
He Obuto oOycnosieH (m. 4 crarbu 1109 'K P®). Takum obpa3zom, ycTaHOBICHHE
HAIM4YMSA (PAKTUYECKUX OpauyHBIX OTHOIICHHM HE JJISi BCEX CIIy4aeB MOXET CIY)KHUTb
rapaHTOM YIOBJIETBOPEHUS UCKA.
Kak Bugum, nepcrekTuna 1o Npu3HaHUI0 COKUTENbCTBA OpPAaKoM MOSBIISETCS, B
TOM CITydae, €CJIM OTHOIICHUS ObUIM JTUTEIBHBIMHU, €CThb PEOCHOK, BOCITUTATEIIH
JIETCKOT'O cajla WM YYUTENs B IIKOJIE TIOATBEPAST B Cy/e, UTO pedeHKa 3adupanu o0a
(haKTUUECKHUX CYIpyra; BaKHO HAJIMYNE COBMECTHBIC (POTO, MOE3NKH Ha OTABIX,
COBMECTHBIC TpAaThl, TIOKYIIKA WMYIIECTBA, TaKKE JIOKA3aTeIbCTBOM MOXKET
MOCTTYKUTh HAXOXKJICHUY Ha WXKIUBEHUH (DAKTUIECKOTO CYTpyTa.
Hwxke ynomsiHyThIe TOKa3aTenbCcTBA CaMU 1O ceOe He MOATBEPKAAIOT (PaKT
00111ero MpuoOpeTeHNsI UMYIIEeCTBA (PaKTHYECKUMU CYIPyTraMu:
e Cpok TmpoXHMBaHUS B TpaKIAaHCKOM Opake  (ameuiarOHHOE
ornpenenenue Cankr-IlerepOyprekoro rop.cyga Ne 33-3858/2016 ot 22.03.2016);
o Qdakr coBMecTHoro mnpoxkuBaHus (bromnerenp cyaeOHOM NpPaKTHUKU
CBepiIoBCKOro  O0OJIACTHOTO  CyJa IO YTOJOBHBIM JIeflaM B  OTHOIIEHUU
HECOBEPILIEHHOIETHUX M TPAXKIAHCKUM JeJlaM, BBITEKAIOUIUM U3 CEMEUHBIX

npaBoOTHOIIEHUM (BTOpoi kBapTan 2015 rona);
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e YyacTue OHHOTO W3 CYNPYIrOB B TPUOOPETEHUH UMYIIECTBa
(anmemuAMOHHOE omperneneHne AnTaiickoro kpaeBoro cyaa ot 23 cenrsaopsa 2015
r. mo ey N 33-8914/2015);

o [InarexxHbie JTOKYMEHTHI, HampuMep, TOBAPHBIC HAKJIATHBIC, HE
NO3BOJISIIOINAE ONPEACTUTh PETUCTPALMIO U MECTOHAXOXKJIEHUE CTOPOH CHEJIKH,
HE COIepKallie CBEACHUM O TPUHITHM Tpy3a  TPy30MoiIydaresieM
(amemmssnmonHoe  ompenenenne BC  PecnyOonmukm  bamkoprocran Ne  33-
21977/2017 ot 10.12.2017) onpeaenenure BC Pecriyonuku bamkoprocran Ne 33-
15780/2015 ot 15.09.2015);

e lcnonb3oBaHWe HKMyIECTBA OOOMMH Cylpyramu (aneuIsiliMOHHOE
onpenenenue BC Pecryonuku Jlarectan Ne 33-5519/217 ot 30.11.2017);

e dakT TOMOIM OAHOTO W3 (AKTHUECKUX CYNPYroB B IOTAIICHUU
33JI0JDKEHHOCTH 110 Pa3IMYHbIM poJaMm CAEJOK BTOPOro (hakTUYeCcKOro cympyra
(anemriimonHoe onpexnencane Cankr-IlerepOyprekoro ropeyma 33-15342/2016
ot 23.08.2016);

o DaKT CONEMCTBUS KaKk B MPUOOPETCHUHN HEABIKAMOTO UMYIIECTBA, TaK
U B TPOM3BOACTBE PEMOHTAa KBapTUPHl (AMEIUIAIMOHHOE OMpENeIeHNe
VYnbsroBckoro ooncyna Ne 33-1209/2013 ot 09.04.2013);

Takum 00pa3om, 0co00€ BHHUMAHHE CTOWT J€laTh MMEHHO COBOKYITHOCTH
JIOKa3aTeNbCTB 10 JaHHOM Kareropuu jnen. [lpobmema orcyTcTBHsl cyneOHOM
NpakTUKA M JIOKa3aTeIbCTBEHHOM ©0a3pl MO JienaM O paszziele COBMECTHOIrO
MMYIIECTBa, HaXWUTOro B ¢akTUYeCKoM Opake, He OyaeT pelieHa, IoKa
3aKOHOAATEIBHO HE OYyNIeT 3aKperuIéH UHCTUTYT (haKTUIECKOro Opaka.

B cBs3u c 4yeM TrOBOpUTH O HOBOBBEAEHUS B KOHAEKC O TIPa)KIaHCKOM
CYIONPOM3BOJICTBE WM O HeobxomumocTu wu3nanus IlocranoBnenus Ilnenyma,
PErYIIMPYIOLIErO JAaHHBIM BONpPOC — HE BepHas no3uuua. Ha manHOM craguun
POCCHIICKOTO  3aKOHOJATENIbCTBA (IIOKA HE TMPUHIT HOPMATUBHBIM aKT O

PETyITMPOBAaHUU MHCTUTYTA (DAKTUYECKOTro Opaka) Ui CylmONpPOM3BOACTBA B MIEPBYIO
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odepeib He0OXOIMMO BHUMATEIHHO MPOPadaThIBaTh TOKA3ATEIbHYIO 0a3y M0 JTaHHBIM
nenam. HapaOarbiBarh emuHOOOpa3HyIO MPAKTUKY, KOTOpast Obl TIpUpaBHHUBAJA MIpaBa
U 00s3aHHOCTH (DAaKTUYECKMX CYNpPYroB K CyIlnpyraMm, d4ei Opak oQHUIMaIbHO
3apErUCTPUPOBAH.
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