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AnHoTanusa. CraTbs TMOCBSIIEHA AHAIW3Y KYJbTYPHOTO pEIATUBUA3MA, €r0
NPOSIBJICHUIO B CEMEWHOM 3aKOHOJIATEIbCTBE, PETYIHUPYIONIEM HHCTUTYT Opaka B
CTpaHax C pa3HbIMU CHCTEeMaMH ILIeHHOCTed. B naHHON pabore npHuBEAEHO
OIPEAEIICHUE CYIIHOCTH KYJbTYPHOI'O pEISITUBU3MA, HMCXOAS U3 OQULHAIBHBIX
apryMEHTOB, ITIPUBEIEHHBIMU I'OCY1apPCTBAMU-CTOPOHHUKAMU TAaHHOW TEOpUH. Tak ke
B CTaTb€ MPEACTABICHBbI KYJbTYPHbIE U PEIUTHO3HBIE OCOOCHHOCTH B CEMEIHOM
3aKOHOJIATENhCTBE O OpavyHbIX MpaBooTHomIeHusx Poccuiickoit @eneparmu, Kuras,
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[IpobiemMa KyJabTYpHOTO PEISITUBH3MA OCTAETCSl aKTyaJbHOW Ha MPOTSHKEHUHU
MHOTHX JI€CATUIIETUN, HE CMOTPSI Ha OOJIBIIOE KOJIMYECTBO HOPMATUBHBIX MPABOBBIX
aKTOB MEXIYHAapPOIHOIO MPpaBa, 3aKpEeIUISIOIINX YHUBEPCATBbHYIO CUCTEMY OCHOBHBIX,
HEOTHEMJIEMBIX MpaB M CBOOOJ 4yenoBeka. OHU, HA0OOPOT, SIBISAIOTCA MPUUUHON
CYIIECTBOBAHMSA JaHHOW MpoOJeMbl, T.K. (AKTUUYECKH HABS3BIBAIOT BCEMY

MEXKTYHAPOJIHOMY COOOIIECTBY €BPOMNEHCKYIO (3amajHyi0) CHUCTEMY IICHHOCTEeH. B
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TOXKE BpEMS Ka)KJ0€ TOCYIapCTBO UMEET CBOIO COOCTBEHHYIO UCTOPHIO, PENUTHO3HBIE,
KYJbTYpPHBIE U IPABOBbIE TPAJUIMHU, KOTOPBIE, 10 MHEHUIO PEISTUBUCTOB, HE TOJIYKHBI
3a0bIBaThCSl WM YTpayuBaThCS B OOMEH Ha HEKHE YHHUBEpCAJIbHBIE CTaHIApPTHI,
c(opMUpPOBaHHBIE APYTMMHU CTPAaHAMH IOJ ATUIONW MEXKIYHAPOJHBIX OpPTraHU3aLUM.
CrnenoBarenbHO BBIIECKA3aHHOMY, KYJIbTYPHBIM PpEISTUBA3M — 3TO KOHUEHLUS
OTHOCUTEJIIBHOCTH  TIpaB  4YEJIOBEKa, CTOPOHHUKM KOTOPOM  OTPULAIOT  MX
YHUBEPCAJIBHBIA XapakTep, UCXOAS W3 OYEBUAHBIX MCTOPUUYECKHUX, PEIMTHMO3HBIX U
KYJIbTYPHBIX Pa3iuyMil.

[To 0OBbEKTUBHBIM MPUYMHAM CTOPOHHUKAMH JAHHOW KOHLEMLKUHA B OCHOBHOM
ABJIAIOTCS. YPOKEHLIBI CTpaH OBIBUIETO KOJIOHUMAJIBHOTO MHpPA, B TOM YHUCIE
MIPUBEPKEHIIBI a3UaTCKOW (BOCTOUHOM) cucTeMbl IleHHocTel: Kutait, FOxnas Kopes u
Anonust. OOLIEUM3BECTHO, 4YTO IIOJIUTHKA HAa3BAHHBIX CTPaH XapaKTEPHU3YyeTCs
B3aMMOCBSI3bI0 OJIUTHUYECKUX, SKOHOMUYECKUX U KYJIBTYPHBIX ()aKTOPOB IIPU OXpaHe
BHYTPEHHETO W BHEIIHEro cyBepeHutera [8, c¢.185], mpuMepom KOTOpOil SIBISETCS
3asBJICHUE TIJ1aBbl KMTAWCKOM jaeneranuu Ha BcemupHo#l koHdepeHIuM 1Mo mpaBam
yenoBeka B Bene B utone 1993 r.: «be3ocHoBarenbHble OOBUHEHUSI APYTUX CTPaH B
HapylUI€HUU TpaB YeJIOBEKa, MOMBITKM HABS3bIBAHMS KPUTEPUEB IpPaB YEJIOBEKa,
MPUHATHIX OJTHUMH CTPAHAMU WJIM PErMOHAMM, IPYTUM CTpPaHAM MJIM PETMOHAM BEIYT
K HapyILLIEHHUIO CYBEPEHUTETA CTPaH U BMEIIATEIbCTBY B UX BHYTPEHHUE JIEIAY.

Heo0xoqumMo OTMETUTh, YTO PEISTHUBUCTBI B KOHTEKCTE OMNPOBEPIKEHUS
YHUBEPCAIBHOCTH IIPAB YEJIOBEKA OTPHULIAIOT B TOM YKCJIE BIUSHUE MEKIYHAPOIHOIO
[paBa HAa CEMEHHbIC NPABOOTHOLUIECHUS: 110 UX MHEHHUIO, CEMEHMHOE NPAaBO KaXKJIOU
OTIENBbHOW CTPaHbl JOJDKHO CKJIAIbIBaThCA M3 MECTHBIX TpaguLMi, LEHHOCTEH,
cneruuyeckux o6ObyaeB. (CrenoBaTenbHO, MEXIYHAPOJIHO-IIPABOBBIE HOPMBI,
OTHOCSIIIMECS K JAHHOMY HaIpaBJIEHHUIO MPABOBOI'O PEryJIMPOBAHUS, B YACTHOCTH,
MHCTUTYTY Opaka, Hanpumep, cT.16 BcemupHoii neknapanuu npas denoBeka (1948)
[2], cT.23 MexnyHapoJHOro nakTa O rpakJIaHCKUX WU MOJIUTHYECKHUX IpaBax (1966)
[3] 1 c1.10 MexnyHapoIHOro nakTa 00 3KOHOMHYECKHX, COLIMAIBHBIX U KYJIbTYPHBIX

npaBax (1966) [4], 3akperustonue cBoOomy Opaka TI0O  JOCTHXKEHHUIO
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COBEPIIECHHOJIETHS, PABHOIIPaBUE MYKUMHbBI U KEHIIUHBI B Opake U JIp., HE SBJISIOTCS
000CHOBaHHBIMU, U T€M 00JI€€ HE IOJ>KHBI HOCUTh UMIIEPAaTUBHBINA XapakTep. OHAKO,
I'enaccambiies OOH B wutoroBom Jpokymente Bcemupnoro cammura 2005 .
NOJYEPKHYJIA, YTO «4TO BCE IIpaBa 4YEJIOBEKAa YHUBEPCAIbHBI, HEIEIUMBI,
B3aMMOCBSI3aHbI U MOAKPEIUISIOT APYT APYTra; XOTs HEOOXOAUMO YUUTHIBATh 3HAUCHUE
HAIlMOHAJbHBIX U PEJIIUTHO3HBIX OCOOCHHOCTEH W pa3IMdyHOrO HCTOPUYECKOrO,
KYJIBTYPHOTO M PEIUTHO3HOTO (OHA, BCE TOCYIapCcTBa, HE3aBUCHMO OT CBOHMX
MOJIUTUYECKUX, DKOHOMUYECKHX M KYJbTYPHBIX CHUCTEM, OOs3aHbl MOOLIPSATH U
3allMINATh BCE IpaBa YeJIOBEKa M OCHOBHBIE CBOOOALI» [9, ¢.69]. Ilpu 3TOM cTOUT
yuecTb, uTo B OKTs0pe 2020 r. Ilpesunenrom PD Obl1 BHECEH 3aKOHOIPOEKT 00
n3MeHeHun crared 6 u 165 CemeitHoro konekca P®, coriiacHo KOTOpOMY MOSIBUTCS
HOBas 4acTh 2 c¢T.6 Konekca: «He nomyckaercs IpuMEHEHUE MPaBUIT MEXKTYHAPOIHBIX
JIOTOBOPOB B MUCTOJIKOBaHUH, NpotusBopeydamieM Koncrurynuu PO, a Takxke ocCHOBaM
IpaBOINOPSAJKa M HPABCTBEHHOCTH». TakuM o00pa3oM, KOMIIPOMUCC MEXKAY
CTOPOHHUKAMH KYJIbTYPHOTI'O PEIATUBU3MA U YHUBEPCAIBHOCTH IPAB YEJIOBEKA JO CUX
1op He ObLJT JOCTUTHYT.

be3ycinoBHO, MHCTUTYT ceMbu U Opaka Oojee APYrux MOJBEPKEH BIIUSIHHUIO
HAallMOHAJIBHBIX IPABOBBIX TPAJULHANA KOHKPETHOIO T'OCYNApCTBA, OJHAKO, B CHIIY
MHTETPAIMOHHBIX TPOIECCOB MEXKIyHAPOJIHBIE CTaHAApThl M HOPMBI O Opake
OTJENbHBIX 3apyOeXHBIX CTpaH UMIUIEMEHTUPYIOTCS B OTEUECTBEHHBIE IPaBOBBIE
akTbl. TeM He MeHee, 3aKOHOaTeNb CTPEMUTCS 3aKPENUTh IPUOPUTET HALMOHAIBHOIO
paBa HaJ MEXIYHapOAHBIM, JEMOHCTPUPYS MPEANOYTEHUE  KYJIbTYPHOMY
peNsATUBU3MY B TOM WM MHOUM ctenenu. Hanpumep, cormacHo Konctutymuu PO (1.
«x1» cT.72) 3amura HHCTUTYTa Opaka Kak COK3a MY>KUYMHBI U JKEHIIUHBI HAXOJIUTCA
B coBMecTHOM Benenun Poccuiickoit @enepanun u cyobekroB PO [1]. Tak yxe B
OCHOBHOM 3aKOHE TrocyJapcTBa MpPOSIBISETCS KYyJbTYPHBIM pPENATUBU3M B cdepe
CEeMEMHBIX MPAaBOOTHOIICHUH, OOYCIOBIEHHBIH OCOOCHHOCTSIMH HCTOPHUYECKOIO
pa3BUTHs, KyJbTYPHBIMH W PEIUTMO3HBIMH TpaguuusMu. Kak mpaBuio, MecTHbIE

o0Obl4au OTPa)KEHBI B HOpMaxX O OpavyHOM BO3pacTe, MOPSAIKE 3aKIIOUeHUs Opaka u
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OOCTOSITENIbCTBAX, MPENSATCTBYIOIIUX €My, OCHOBAHUSAX M TIOPSAJKE PaCTOPKEHUS
Opaka.

Cornacno c1.13 CemeitHoro koaexkca P® 6pauyHblii BO3pacT yCTaHaBIUBAETCS B
18 ner (mocTwkeHHE TMOJIHOW JEeCTIOCOOHOCTH, COBEPIICHHOJETHE), OHAKO, HE
TOJILKO OpraHbl MECTHOI'O CaMOYIpPaBJIEHUS MOTYT MNpPH HAIUYUU YBAKUTEIbHBIX
MPUYMH CHU3UTH OpadyHbIid BO3pacT 10 16 ser, Ho 1 3akoHOM cyObekTa PD, ncxons usz
0COOEHHOCTEH U TPaAUIIUI JAHHOTO PErMOHA, MOKET ObITh YCTAaHOBJIEH 00Jiee paHHUA
BO3pAaCT, MO3BOJSIIOIIMKA BCTynuTh B Opak [5]. Hampumep, xurenu KaGapmuno-
bankapuu unu Pszanckoit o0iacTu MOTyT 3aKiIIO4YUTH Opak ¢ 15 njer, YeueHckoit
Pecnybniuku i EBpelickoid aBTOHOMHOI 00s1actu — ¢ 14 Jier.

B 10 ke Bpemsa B 3akone KHP «O Opake» (cT.6) ycTaHOBIIEH 0o0Jiee BHICOKHIA
OpayHbIi BO3pPACT, YTO CIIOCOOCTBYET TOMY, YTOOBI peIlIeHHe BCTYNUTh B Opak ObLIO
0oJ1ee B3BEIICHHBIM U OCO3HAHHBIM: 20 JIeT JJIsl )KEHITNH U 22 Toa sl MY>KYUH, TIpU
ATOM ToomIpsieTcs: Oosiee O3 JHUI Opak M, COOTBETCTBEHHO, MO3IHEE JIETOPOKICHHE
[6]. B 3akoHe o perucrpanuu ceMelHbIX oTHOIIeHUH Pecriyonuku Kopest ycraHoBieH
€IMHbINA, SKBUBAJEHTHBIN poccuiickoMy OpauHblid Bo3pacT — 18 er, oaHako, s
peructparuu 6paka ¢ 18 1o 20 jgeT HeoOX0AMMO corjiacue poIUTeNIe Opadyronuxcs,
4TO OOBSACHAETCS OCOOBIM YBaXXEHHUEM K CTaplIeMy IIOKOJIEHHIO B KOPEHUCKOM
kynbrype [15]. SnoHckuii MHCTHTYT Opaka TakKe CIIaBUTCS CBOMMH TPaUIIMOHHBIMA
[EHHOCTSMU: JIUIS 3aKiIrodeHus: Opaka munamu 10 20 et Takke TpeOyeTcs coryiacue
WX POJUTENEH, HeCMOTps Ha OpadyHbIA BO3pACT, paBHBIN 18 rogam s Myk4uH u 16
rojam s sxkeHiuH [14].

C 1918 roma B Poccum mpaBa U O0O0S3aHHOCTH CYNPYTOB TMOPOXKIAET
IpaKIaHCKUN OpaK, 3aKJIFOYEHHBIN B OpraHax 3aicHu akTOB IPaXJaHCKOTO COCTOSIHUS
(Kogexkc 3akoHOB 00 akTax TPaXKJAHCKOTO COCTOSHHUS, OpadyHOM, CEMEMHOM W
onexkyHckoMm mnpase, npuHsaT BIIUK 16.9.1918; 4.2 ct.1 CK P®). Ilpu sTom
3aKJIOUYCHHE Opaka MPOU3BOJIUTCS TMPU JIMYHOM MPUCYTCTBUM JIWII, >KEJIAIOUIUX
CO3/1aThb CEMBbIO, MO0 HMCTEUYEHHWU Mecsla W HE MO3/IHEe roja C MOMEHTa IOJaydu

cootBercTBytomero 3aspieHus (4.1 ct.11 CK P®). Crarséit 14 CK PO ycranoBieHO
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4  0oO0CTOSTENbCTBA, NPEMATCTBYIOUIMX 3aKIIOUYCHHIO Opaka Ha TEppUTOPUU
Poccuiickoi @enepannu, BCe OHU COOTBETCTBYIOT OCHOBAM HPABCTBEHHOCTH, a TAKKE
MOpPAJTBLHBIM IIEHHOCTSIM U YCTOSIM, CIIOKHMBIIIMMCS B HaIllel CTpaHe: XOTs Obl OJIUH U3
OpauyromMXcs YK€ COCTOUT B 3apErHCTPUPOBAHHOM Opake; OIM3KOoe poacTBO (110
NpSIMOM  BOCXOJISIIEA M  HHUCXOAAIIEWM JIMHUW, MEXIY [MOJHOPOJAHBIMH U
HEMOJIHOPOJHBIMU  OpaThsiMU UM cE€cTpaMu); Opadyrommecss Jula SBISIOTCS
YCHIHOBUTENIEM M YCHIHOBJIEHHBIM; XOTS OBl OJHO JIMIIO TPHU3HAHO CYIOM
HEJEeCIOCOOHBIM BCIIEICTBUE MCUXUYECKOTO PACCTPOICTBA.

B azuarckux cTpaHax Takxke TpeOyeTcs JTUYHOE MPUCYTCTBUE MPU 3aKITIOUCHUT
Opaka, ogHako, B FOxHoit Kopee perucrpaiusi ceMeiHbIX OTHOILIEHUN TPOU3BOIUTCS
B JICHb [I0/Ia4M BCEX HEOOXOAUMBIX TOKYMEHTOB IMMyTEM BHECEHUS] COOTBETCTBYIOUIUX
CBEJICHUI B CEMEWHYI0 KHUTY, TIPH ATOM CYNPYTH COXPaHSIOT CBOM (amwmimu. B
SAnonnm 3agBIeHHE O 3aKIOYeHUM Opaka mojaercs OpadyloluMucs B
MYHULUIAIATET 110 MECTY UX KUTEIbCTBA, MPOLEAYPA €0 PETUCTPALIMU U MTOTYUECHUS
CBUJIETENIbCTBA O Opake cyry0oo (popmanbHas U1 HUYEM HE OTIMYAETCS OT MONTYy4YeHUs
mo0oi cripaBku. [TomuMo nocTaTouHo BeICOKOTO OpauHoro Bo3pacta 3akoH KHP «O
Opake» (cT.7) ycTaHaBIMBaeT CIEAYIOIIME 3amnpeThl MJid BCTYIUIEHUS B Opak,
oTpaxkarouiue, Ipexe Bcero, 3a00Ty rocyapcTsa O 310pOBbe OyAYIIUX JE€TEN Maphbl:
KPOBHO€ POJACTBO MO MPSIMOW JIMHUM WIM 1O OOKOBOW JMHUU B MpEAeliax Tpex
MOKOJICHU; CEpbEe3HOE 3a00JIEBAaHUE OHOU M3 CTOPOH, IPU KOTOPOM C TOYKH 3PEHUS
MEIMIIMHBI HE JTOITyCKaeTcsl BCTYIUICHUE B Opak [6].

B GonpmmHCTBE CTpaH Mupa Opak MpekpaniaeTcs no NpUuIuHe CMEPTU OJTHOTO
U3 cymnpyroB (OOBSBICHHE CYIOM €ro yMEpIIMM) WM pPACTOpKEHHs Opaka IO
COBMECTHOMY 3asiBICHHIO MYy)Ka M JKCHbl WM OJHOro u3 HuxX. OJHAKO, MOPSI0K
pacTop>keHusi Opaka, OrpaHUYCHHUS] U OCOOCHHOCTU JAHHOW TMPOIEAYpPHl Pa3HITHCS B
3aBUCUMOCTH OT PEIUTUO3HBIX, KYJIBTYPHBIX U HPABCTBEHHBIX MPEANOCHUIOK B TOM
nim uHoM crpane. Hanpumep, B Poccun ycTaHOBIIEHO OrpaHMYEHUE HA NPEIbABICHUE
My>KeM TpeOOoBaHHsI O pa3Bojie O3 coracus Cynpyru Bo BpeMsi e€ 0EpeMEeHHOCTH U B

TedeHue roja nocie poxaenus peoénka (ct.17 CK PD), taxke pacTopxkeHue Opaka B
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OINpEACIEHHBIX CIYYasiX MOXKET MPOUCXOAUTH B OPTaHaxX 3alKCU aKTOB IPAXKIAHCKOIO
COCTOSIHUA WK B cynieoHOoM nopsike (cT.18 CK PO).

B Kurae pacropxenune 6paka Takke BO3SMOXKXHO B OpraHe perucTpanui 0pakos
IIpU JOOPOBOJIBHOM COIJIACHMU CYIPYIOB M Pa3pelI€eHUH MMYIIECTBEHHBIX BOIIPOCOB
(ct.31 3akona KHP «O Opake») u B cyneOHOM MOpPSIKE B CIydae OJHOCTOPOHHEIO
TpeboBanus pactopruyTh Opak (ct.32 3akona KHP «O 6pake»). Kpome Toro, ct.34
3akona KHP «O Opake» ycranaBnuBaer aHajgoruyHbii cr.17 CK P® 3amper Ha
pacTopkeHue Opaka MyxkeMm 0e3 corjiacusi Cynpyru Bo BpeMs €€ OepeMEeHHOCTH U B
TEUEHUE TOoJa IOCclie POXKAEHHUs peOeHKa WM 6 MecsleB IOcie MpeKpalleHHs
oepemenHoctu. B IOxHoit Kopee He ycTaHOBIIEHO OrpaHUYEHHUI NPU PacTOPKEHUU
Opaka, 0OJJHaKO, OHO OCYHIECTBIISIETCS TOJBKO MO PELIEHUIO Cy/1a MOCIE MPOXOKIACHUS
NpOoIEeyphl IPUMUPEHUST CTOPOH CPOKOM 110 TpEX MecsneB [15]. B Amonun, takxe
kak B Kurtae u Poccun, pacropxenue Opaka BO3MOXXHO B aAMHHHUCTPATUBHOM (B
MYHULUIIAIUTETE, €CIIM CYIPYTH JTOCTUIIIM KOMIPOMHUCCA, B TOM YUCIIE ONPEAECITHINA
MECTO JKUTEIbCTBA peOEHKa mocie pa3Boaa) u cyaeoHom nopsake (CemeitHblil cyx,
€CJIM HE y1aJIOCh MPUUTH K 0O0OI0HOMY COTJIAIIIEHUIO B BOIIPOCE O MECTE JKUTEIHCTBA
pe6énka). B I'paxnanckom koxaekce (B SAnmonum Her CeMelHOro KoJaeKca Kak B
Poccuiickoit @eaepanuu win cuequaibHOro 3akoHa o Opake, kak B Kurae unu FOxxuoi
Kopee) He ycTaHOBIIEHO OrpaHUYEHUN MPU pacTOp KeHUU Opaka, OHAKO, 3aKpPEIUICH
nepeyeHb OOCTOATENbCTB JMJI pa3Boja [0 HHUIMATHBE OJHOTO W3 CYIPYIOB:
HapyIlIeHUEe CYNPY>KECKOH BEPHOCTH; HEJOOPOCOBECTHOE OCTaBJIEHHUE; OTCYTCTBUE
CBEICHUH O cympyre B TeueHue 3 JerT u Oojee; Heuziaeuumas AylieBHas O0JIe3Hb
Tspkénon crenenu (¢1.752,770 T'K Anonun) [10, ¢.331].

Takum o0pa3om, cemelHOe 3aKOHOJATEbCTBO, OCOOEHHO MHCTUTYT Opaxa,
MOJIBEP>KEH BIMSHUIO KYJbTYPHOI'O PEISATUBHU3MA, CIOKHOIO MOJTUTHUKO-TIPABOBOIrO
(deHomeHa, T.K. OH GOpMUPYETCS U JEHUCTBYET HA OCHOBE PEJITUTHO3HBIX, KYJIbTYPHBIX
Y HPAaBCTBEHHBIX LIEHHOCTEW U TPAIUIUI JaHHOM CTpaHbl, a Takxke peOpMUPYETCS B
COOTBETCTBHM C M3MEHEHUSMH B CO3HAHUU JIIOJIEW, MPOKUBAKOIINX HA TEPPUTOPUU

TOr0 WM MHOTO rocyaapcrBa. be3yciioBHO, yU€T UCTOPUUYECKUX, KYJIbTYPHBIX U OP.
OHeBHUK Haykn | www.dnevniknauki.ru | CMW 371 Ne dC 77-68405 ISSN 2541-8327




2021
Nel
3NTEKTPOHHbIV HAYYHbIN KYPHAN « JHEBHUK HAYKM»

O0COOEHHOCTEM KOHKPETHOI'0 OOIECTBA B CEMEHHBIX MPAaBOOTHOLICHUSIX HEOOXOIUM,
MOCKOJIbKY UHAU(PEPEHTHOCTh B JIAHHOM BOIIPOCE MPHUBEAET K MEKHAIIMOHAIBHOM
HanpspkEHHOCTH.  OJHAaKO, OCHOBHbIE IIpaBa  YEJIOBEKa, HU3JIOKEHHBIE B
COOTBETCTBYIOIINX MEXKIYHAPOJIHBIX HOPMATUBHBIX MPABOBBIX aKTaX, B TOM YHUCIIE B
chepe cempu U Opaka, HampaBiIE€HBl Ha OOECIIEUYCHHE JIOCTOMHOI'O CYIIECTBOBAHHUS
KXJIOr0 4YeJloBeKa U TIpaxkaaHuHa. I[loaToMy OHHM JOJDKHBI TPU3HABATHCH,
pEaNu30BbIBATECA W TOJAJIEPKUBATHCA CHUJION TOCYIApCTBEHHOI'O IMPUHYXIAEHUS BO
BCEX CTPaHax, HE3aBUCUMO OT X KYJbTYPHBIX U UCTOPHUUYECKUX OCOOCHHOCTEH.
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