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AHHOTAIMA:

B naHHO#l crarhe HAa OCHOBE aHaidW3a CyAeOHOM NPAKTUKA PacCMaTpPUBAIOTCS
npoOJieMbl  COBEPUIEHCTBOBAHUSA  MPABOBOIO  HMHCTUTYTa  HECOCTOSTEIbHOCTU
(OaHKPOTCTBA) MHAMBUAYAJBHOTO NPEINPUHUMATENS, CTAHOBIEHHUE KOTOPOIO
HE0OXOIMMO HE TOJIBKO B IIEJIIX CO3[JaHUsI MAKCUMAIBHO 3(DPEKTUBHBIX YCIOBUMN IS
BOCCTaHOBJICHHSI IUIATEKECIIOCOOHOCTH JOJKHUKA, HO M JUIS 3allUThl MHTEPECOB
KpenutopoB. B craThe paccMoTpeHbl IpoOJieMbl COBEPUICHCTBOBAHMS MPOLEAYPHI
HECOCTOSITENNHOCTH  (0AHKPOTCTBA) HMHIMBUIYAJIbHBIX TIpEeANpUHUMATENEH, B
YACTHOCTH, TMPOOJEMBbI OTCYTCTBUSI MpPOLUEAYPHl O3J0POBJIECHHUS B MPOLEAYpE
OaHKpPOTCTBAa B OTHOLIEHUH MHAMBUYAJILHOIO MPEANPUHUMATENS, OIPENIEICHUE €ro
IOPUIMYECKOrO CTaTyca, COYETAIOLIEro CBOMCTBAa cTaTyca KakK CHEIUalIbHOIrO
(mpennpuHUMATENh), TaK U 001Iero (rpaxkJaaHuH) MOPsIIKA, YTO UMEET CYIIIECTBEHHOE
3HAYEHUWE Ha TMPEIYCMOTPEHHbIE 3aKOHOJATEIbCTBOM IPABOBbIE MOCIEICTBHS
HECOCTOSATEIbHOCTH MHAUBUAYAIbHOTO IPEANPUHUMATETIS.
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Annotation:

Based on the analysis of judicial practice, this article discusses the problems of
improving the legal institution of insolvency (bankruptcy) of an individual
entrepreneur, the formation of which is necessary not only in order to create the most
effective conditions for restoring the debtor's solvency, but also to protect the
interests of creditors. The article deals with the problems of improving the insolvency
(bankruptcy) procedure of individual entrepreneurs, in particular, the problems of the
lack of a recovery procedure in the bankruptcy procedure in relation to an individual
entrepreneur, determining its legal status, combining the properties of the status of
both a special (entrepreneur) and a general (citizen) order, which is essential to the
legal consequences of the insolvency of an individual entrepreneur provided for by
law.
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Hecmorpss Ha TO, uto ¢ MomeHTa mnpussaTUa DenepasbHOrO 3aKOHAa OT
29.06.2015 Ne 154-®3 «OO06 yperynupoBaHUH OCOOCHHOCTEH HECOCTOSTEIBHOCTH
(OankporcTBa) Ha Tepputopusix Pecmybonuku Kpeim u ropoma ¢denepampHOTO
3HayeHus: CeBacToIoyisi 1 O BHECEHUU W3MEHEHHWI B OTIENbHBIE 3aKOHOAATEIbHBIE

aktel Poccuiickoit ®exepanmu» HOPMBI 3aKOHONATENhCTBA O OAHKPOTCTBE
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busnyeckux  JUI] [OPUMEHSIOTCS YK€ Ha  OPOTSDKEHUH  BOCBMH  JIET,
IPaBOIPUMEHUTENb U B HACTOSILEE BpPEMS HCIBITHIBAET CIOKHOCTH B CBOEH
AESITEIbHOCTH, 4YTO OCOOEHHO SpPKO MpOSBISETCS B NPUMEHEHUHM MHCTUTYTA
HECOCTOSITEILHOCTH 110 OTHOLICHUIO K UHIUBHIYaIbHBIM IpennpuHuMaTessiM[3].

[Ipu4nHbBI CIOXKUBILEHCS CUTYallMd UMEIOT KOMIUIEKCHBIN XapakTep, coyeTas B
cebe HEOIpeneNeHHOCTh B TMOHMMAaHWM HOPM MpaBa, PACXOXAEHUS B CydeOHOU
MIPAKTUKE, MPABOBBIE KOJJIM3UM C TPakIaHCKUM 3aKOHOJATENIbCTBOM, YEM B UTOTE,
BBI3BIBAETCS 3aTATMBAHUE JEIL.

3a BpeMsi CyIIECTBOBaHHUS MPOLEAYPbl MOTPEOUTETHCKOrO OaHKPOTCTBA, IO
CTaTUCTUYECKUM CBEJICHUSM, MPEAOCTaBICHHBIM ENMHBIM (enepanbHbIM peecTpoM
ceenenuii o 6ankporcTee (ED@PCB) 3a nepuosn ¢ oktsa6ps 2015 roga no aexadps 2022
roja, HECOCTOATENbHBIMU cTanu yxe 753250 rpaxnaH. KommuecTBO BBEAEHHBIX
CYIeOHBIX MPOLEAYp pealu3alliid UMYIIECTBa eXerogHo pacrer. Tak, 3a 2020 rox
HECOCTOSITENIbHBIMU ~ ObTM  mipu3HaHbl 119 045  ¢usuueckux Jnui, BKIIOYAS
WHAMBUYaIbHBIX mnpeanpunumareneii, 3a 2021 rog — 192 833, 3a 2022 ron —
278 137. Takum o0Opa3oM, B MPOLIEHTHOM COOTHOIIEHUH KOJIWYECTBO OaHKpPOTCTB
yBenmamiiochk B 2021 roxy Ha 62% 1Mo cpaBHEHHUIO ¢ IPENBIAYIITUM TofaoM U Ha 44% B
2022 ornocutenbHo 2021 roxa[7].

B coorBerctBun ¢ m. 3 cr. 23 I'paxpanckoro komekca PO (I'K PD), k
IpEeIIPUHUMATENBCKON JIEATENbHOCTH I'paX/1aH, OCYIIECTBIIeMON 0e3 o0pa3oBaHus
IOPUIMYECKOrO JINLA, NpuMensitorcs npaswia 'K PO, perynupyromue nesrenbHOCTb
IOPUINYECKUX JIMLI, SBJSIOUIMXCS KOMMEPUYECKHMMM OpraHu3aluisMH, €CIM MHOE HE
BBITEKAET M3 3aKOHA, MHBIX MIPABOBBIX aKTOB HJIM CYIIECTBA MPaBOOTHOIIEHH[1].

CornacHo c1. 214.1 ®enepanbHoro 3akoHa oT 26.10.2002 Ne 127-®3 «O
HECOCTOATEIBHOCTH (OaHKpOTCTBE)», OAHKPOTCTBO WHJWBUAYAJIbHBIX
MpEeANpUHUMATENEd  OCYIIECTBIAETCS B COOTBETCTBMM  C  IIpPaBUJIAMM,
YCTaHOBJICHHBIMU TSl ((U3HUYECKUX JIHII, C YIETOM psia ocoOeHHOCTEH [2].

OcHoBaHuEM AJIs IPU3HAHUS MHIUBUIYATbHOTO IPEANPUHUMATENSE OaHKPOTOM

SBISIETCS €r0  HECIOCOOHOCTh  YAOBICTBOPHUTH TPEOOBAHUS KPEIUTOPOB IO
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JICHE)KHBIM ~ 00si3aTeIbcTBAM MW (WJIM) UCIONHUTH OOS3aHHOCTh MO  YIjIare
00s13aTeIbHBIX TIATEKEH.

Ecim  ¢usmyeckoe  nuio  obnamaer  cTarycoM — MHAMBHUIYaJIbHOTO
MpeNNPUHUMATEIS, TPOU3BOACTBO MO MPU3HAHUIO €T0 HECOCTOSATEIBHBIM OTIIMYAETCS
BO3MOXXHOCTBIO COYeTaTh TpeOOBaHMSI KPEIUTOPOB, CBSI3aHHBIC C
IPEINPUHAMATENBCKON JIESITENBHOCTHIO TAKOTO JHUIAa M T€ TPeOOBaHMS, KOTOPHIE C
TakoBOW He cBsi3aHbl. B coorBerctBuu ¢ a03. 3 n. 2 Ilocranosnenust I[lnenyma
BepxoBaoro Cyna P® or 13.10.2015 Ne 45 «O HEKOTOpBIX BOIIPOCaX, CBA3AHHBIX C
BBEJCHUEM B JICHCTBHE MpPOLEAYp, NMPUMEHIEMBIX B J€llaX O HECOCTOATEIbHOCTU
(OaHKPOTCTBE) TpaxkaaH», €CIM JOIDKHUK O0JIaJaeT CTaTyCOM WHIWBUIYaJIbHOTO
MPENNPUHUMATEINSL, MOXKET ObITh BO30YXKIIEHO M PACCMOTPEHO TOJIBKO JIMIIL OFHO
JIeTI0 O IPU3HAHUU €T0 HECOCTOSATEIIBHBIM [5].

[Iporienypa mo MpU3HAHUIO WHANBUAYAIBHOTO MPENNPUHUMATENS OaHKPOTOM
MOXET OBITh MHUIIMUPOBAHA M CAMUM JIMIIOM, OOJIaJal0IUM TaKUM CTaTyCOM, U €ro
KpEeIuTOpaMu, YIMOJTHOMOUYEHHBIM OpraHoM. BmecTe ¢ TeM Ha HHIWBHUIYaJbHOM
OpeInpUHUMATeNie B Clydae 3asBICHUS O MPU3HAHUHM €TO0 HECOCTOATEIbHBIM JICHKHUT
00s13aHHOCTH 1O mnyOnukamuu B peectpe Deapecypc 0 TakoM HaMEpeHUU
3abnaroBpemeHHo. B coorBercTBuu ¢ m. 2.1 ct. 213.4 ®enepanbHoro 3akona Ne 127-
@3 Takas wHpOpMAIUsA JOHKHA OBITh pa3MellleHa HE MEHee YeM 3a MSITHAAIATh
KaJICHJApHBIX IHEW 710 JTHS 0OpallieHusi B apOUTPaKHBIHN CY/I.

Crares 213.2 ®enpepanbHoro 3akoHa Ne  127-O3mpemycmarpuBaer
BO3MOXXHOCTH TMPOBEACHUS OMHON M3 TpexX MpOIEenyp B paMmKax Jefla O MpU3HAHHH
HECOCTOSITENIBHBIM, CpPEeIM KOTOPBIX PECTPYKTypHU3allusi JIOJIIOB, pealln3aius
UMYIIECTBA, MHUpPOBOE cornamenne. (OcoOEHHOCThIO MPHUMEHEHHUS MPOLETYPHI
peanu3aluyd UMYIIECTBA B cllydae NMPU3HAHUHM HECOCTOSATEIHHBIM HHIUBUIYATHHOTO
OpEIIPUHAMATENS SIBISETCS TO, YTO €0 UMYIIECTBO MOMJIEKHUT MPOIaXe B MOPSIKE,
YCTAHOBJICHHOM [IJISl JIOJDKHUKOB, SIBIISIOIIMXCS FOPUIMYECKUMHU JUIAMU. Takoit
MOPAJIOK MpenoaaraeT HeoOX0IUMOCTb IPOBEICHUSI COOPAHUS KPEAUTOPOB C LEIbIO

YTBCPKACHHUA TTIOJIOKECHU A (0] peain3annu HMYIICCTBA WHIUBUAYAJIbHOI'O
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OpeIIpUHUMATENs,  YTBEP)KIEHHOTO B  COOTBETCTBUHM C  TPeOOBAHMUAMH,
yCTaHOBJIEHHbIMH cT. 139 ®enepanbHoro 3akoHa Ne 127-D3.

Crnenyer OTMETUTh TakX€ M TO, YTO HECMOTpPS HA NPHUMEHEHHE K
WHAUBUYaJIbHBIM npeanpuHUMAaTENIIM YCTAHOBJIEHHBIX rpaXKIaHCKUM
3aKOHOJATEIbCTBOM TMPaBWII, NPEIYCMOTPEHHBIX ISl IOPUAUYECKHUX JIML, YTO
VKa3blBa€T HA ONPEIEICHHOE CYUIHOCTHOE CXOACTBO JTHUX XO3SAMCTBYIOLIUX
CYOBbEKTOB, B OTHOUIEHUU WHAMBUIYAJIbHBIX MPEANPUHUMATENEH HE MPEAYCMOTPEHO
MPOLEeAyphl (PUHAHCOBOTO O37OPOBJICHHSI, TMPETYCMOTPEHHOW JJISI OpraHU3aIHii
maBoi V ®enepanpHoro 3akoHa Ne 127-®03. Kak npencrasisieTcsi, OTCyTCTBUE TaKOM
Npolenyppl B OTHONIEHWHM  WHJMBUAYAJIbHOIO  MPEANPUHUMATENS KAk
XO3SIUCTBYIOLErO CYOBEKTa, HE SIBISIETCS B JIOCTATOUYHOM CTENEHU OOOCHOBAHHBIM.
JlanHasi mpoleaypa IMO3BOJISET XO3SIMCTBYIOIIEMY CYOBEKTY BOCCTaHOBUTH CBOIO
IJ1aTEeKECIOCOOHOCTh, YTO JIOJKHO OBITh MPUOPUTETHBIM BAapUAHTOM pa3pelleHUs
CUTyallul HemIaTexecrnocoOHOCTH Takoro cyobekra. Kak ormeudaercs B Crpareruu
pa3BUTHUSI MaJlOTO0 U CPEAHEro mpeanpuHumarenscrBa B Pocculickoit @enepanuy,
yrBepxaeHHoi Pacnopsokenuem IlpaBurensctBa PO or 02.06.2016 N 1083-p,
OCHOBHBIM TPUHLHUIIOM JAHHOIO JOKYMEHTA SIBISETCS HEBO3MOXXHOCTH NPUHHMATH
peleHus, yXyamaouye (UHaHCOBOE MOJI0KEHNE U B 1IEJIOM YCIOBUS JESITENIbHOCTH
CyObEKTOB MaJOro W CpEIHEro mpennpuHuMareibctBa [4].YuureiBas TO, 4YTO
WHAUBUIYAbHBIA  TPEANpPUHUMATENIb KaK XO3SMCTBYIOIIMNA CyOBEKT BHOCHT
CYUIECTBEHHbI BKJIQJ] B pa3BUTUE HAIMOHAJILHOM JKOHOMHUKHU, CO3/aeT pabouue
MeCTa, YIJIauyMBaeT 3HAUUTEIbHBIE CYMMbI HAJlOTOB U B3HOCOB BO BHEOIOIKETHBIC
(boHIBI, 11e51eCO00pa3HbIM MPEACTABISIETCSl UCIIONB30BaTh MPOLEAYpY (PUHAHCOBOTO
03/I0POBJICHHUS U 1O OTHOIIEHHIO K MHAMBUIYAJIbHBIM MPEANPUHAMATESIM.

[locnencTBusl mpu3HaHUS Tpa)KIaHWMHA OaHKpPOTOM ompeneneHsl cr. 213.30
@enepanbHoro 3akoHa Ne 127-03. Jlnd WMHAWBUAYAJBHOIO NPEANPUHUMATEIS,
NPU3HAHHOTO HECOCTOSTENbHBIM, IPABOBbIE MOCIEACTBHS OaHKPOTCTBA OTYACTH
COBMAJIAIOT C IEPEYHEM IMPABOBBIX IMOCIEACTBUI IJisi OaHKpOTa — TpakIaHWHA U

IICPCUNCIICHBI B CT. 216 3axona. K TakoBBIM OTHOCATCS CICAYIOIIHC:
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- yTpara Cuibl TOCYIapCTBEHHOW PETUCTpPALMHU TpaXJIaHMHA B Ka4eCTBE
WHIUBUYAIbHOTO TPEANPUHUMATENS, aHHYJIUPOBAHUE BBIJAHHBIX JIUIICH3UNA IS
psiJia BUJIOB MPEANPUHUMATEIbCKON IEATEIbHOCTH;

- HEBO3MOXXHOCThH IMOBTOPHOM pPEruUCTpali B TEUCHHE MSATH JIET C MOMEHTA
3aBEPIICHUS MPOIEAYPHI peaT3alli UMYIIIECTBA JIU0O0 MpeKpalieHus MPOUu3BOJICTRA,

- HEBO3MOXXHOCTh OCYIIECTBJICHUS TPEANPUHUMATEIIBCKON NEATeIbHOCTH U
3aHATUS PYKOBOASIIUX JIOJDKHOCTEH B OpraHu3allusX B TEUEHUE MATH JIEeT; IS
KPEIUTHBIX OpraHu3aluii — B TEYEHUE JECSTH JIET.

Cnenyer OoTMETUTh, YTO B CHJIYy JIBOMCTBEHHOCTU CTAaryca WHAMBUIYAJIbHOTO
NpeANpUHUMATENS, KOTOPBIM MpEeAnojaraeT COYEeTaHUWE CBOMCTB CTaTyca Kak
crenuaibHOro (MpenrnpruHUMATENb), TaK U 00IIero (TpaXkaaHuH), MPEAyCMOTPEHHbBIC
3aKOHOJIATEIbCTBOM MPABOBBIEC MOCIEACTBUS HECOCTOATEILHOCTH HHIMBHUAYaTHHOTO
MpeaNpUuHUMATENs Takke CHOPMHPOBAHBI KaK COYETaHUE CIEIMAIbHBIX U OOLIUX
MOCJICACTBUM.

Cnenyer OTMETUTh, 4YTO B OTHOIICHUM Kak JHUIA CO CTarycoM
WHJVMBUAYaJIbHOTO MPEANPUHUMATENS, TAK U TPAKJaHUHA B COOTBETCTBUHU C II. 2 CT.
213.3 ®enepanpHoro 3akoHa Ne 127-®3 mns Bo30yXKIEHHsS TPOU3BOACTBA O
MPU3HAHUM HECOCTOATENIbHBIM HEO0OXOMMMO HaJIMYWe OCHOBAHUS B BHUJIE CYMMBI
MPEIBSABISEMBIX TPEOOBAHHUM KPEIUTOPOB, COCTABIISIIOIICH HE MEHEE MSATUCOT ThICSY
pyoneii. Mexay Tem, Kak MpeACTaBiIsSeTcs, JlaHHAas HOpMa BCTYIMAET B HEKOTOPOE
npoTuBopeune ¢ nonoxkeHusMu 1. 3 cr. 23 'K P®, comacHO KOTOpPBIM MO
OTHOUICHUIO K WHAWBUIAYAJIbHOMY NPEANPUHUMATEII0 MPUMEHSIOTCS TpaBUia,
UMEIOIIME PACTIPOCTpPaHEHHE Ha KOMMEPUECKHE OpraHu3allid, BBHUAY YEro
MPEACTABISACTCS HEOOXOAUMBIM MPUBECTU CYMMY TPEOOBAaHUM K MHAMBUIYAIbHBIM
NpeANpUHUMATENSIM K  TOXJIECTBEHHOCTH C CYMMOWM, YCTAHOBJIEHHOH IS
opranu3zanuii B 1. 2 cT. 6 denepanbHoro 3akona Ne 127-03. Takum o6pa3zom, cymma
TpebOBaHMI cOCTaBIIsAIa Obl HE MEHEEe TPEXCOT ThICSY PYOJICH.

Crnenyer Takke OTMETUTb, YTO B 3aKOHOJATEIBCTBE OTCYTCTBYIOT HOPMBI,

6YKBaJ'IBHO YCTaHaBJIMBAIOIIHNEC BO3MOKHOCTD 06pa1ueHH$1 JOJIKHUKOM C 3aABJICHUEM
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O TMPU3HAHUU €r0 HECOCTOSATENIbHBIM HCKIIOYUTEIBHO B CiIydyae HaJIMYMsS J0JIra,
CBS3aHHOTO C NPEANPUHUMATEIBCKOM JIEITEIBPHOCTBIO, B CBA3M C 4YeM CyaeOHas
MpaKkTHKa TakKe HEeOolHO3HauHa. Bmecrte ¢ TeMm, kak BUAMTCS, HanOoiee 000CHOBAHO
Ha CErofAHAIIHMA JI€Hh TO, YTO B CJIydae OTCYTCTBHUS CBSI3M HEHCIIOJTHEHHBIX
00s13aTeNIbCTB ~ MHAUBUIYAJIBHOTO TMpEANpPUHUMATENS €  OCYHIECTBISEMONH UM
JeSTeTbHOCTHIO, MPOU3BOJCTBO MO MPU3HAHUIO TAKOTO JIUIA HECOCTOSTEIIbHBIM HE
JTOJKHO  BO30ykJaTbes. Ecnu  Takue 0OCTOSTENhCTBA  BBIABISIOTCS  TMOCTE
BO3OYXKJIEHUS JeNa, Cyly HaJIJIeKUT MpPeKpaliarb NTPOU3BOACTBO. AHAJIOrHYHAas
no3utius Oblia BeipaxkeHa BepxoBubiM Cynom P® B onpenenennn ot 12 mapra 2015
r. o aeny Ne A55-35485/2012 [6].

HUrak, Obin caemadsl BBIBOABI O TOM, 4YTO  HWHIAWBHUIYaJbHBIN
peAnpUHUMATENb, SIBJISIIOIITAMCS XO3SICTBYIOIIAM CyOBEKTOM, BHOCHT
CYIIECTBEHHBI BKJIaJl B pa3BUTHE HAIMOHAJIHLHOW DKOHOMHUKH, B CBSI3M C YEM
1[eJIeCO00pa3HO MPETYCMOTPETh BO3MOXHOCTh TPUMEHEHUSI B €ro OTHOIICHUU
nporenypsl (PUHAHCOBOIO O370POBJIEHHUS, KaK B CiIy4ae C IOPUIAMYECKUMU JIUIAMU.
bputo yCTaHOBIEHO, YTO HMEET MECTO MPOTUBOpeYMe HopM 1. 2 cr. 213.3
®enepanpbHoro 3akoHa Ne 127-O3 u m. 3 ct. 23 'K PD, Obuio mnpeaiokeHo B
KOHTEKCTE€ OCHOBAaHMH HECOCTOSITEIbHOCTH MPUBECTH CYMMY HMEIOUIUXCS
TpeOOBaHUM K UHIWBHIYaJbHBIM MPEAPUHUMATEIISAM K TOXKISCTBEHHOCTH C CYMMOM,
YCTAHOBJIEHHOMW JJis1 opraHu3anuid B m. 2 cT. 6 ®@enepanbHoro 3akoHa Ne 127-D3,
CHU3UB MUHUMAaJIbHBIH 00bEM TaKOBOM J10 TPEXCOT ThICSY pybiei. bono onpenerneno,
YTO HEOOXOIUMO JOTOIHUTh 3aKOHOJATEIHLCTBO O OAHKPOTCTBE HOPMOM, HAIPSMYIO
MpeayCMaTpUBAIONIe BO3MOXXHOCTh OOpalleHUs] JODKHUKOM C  3asBJICHUEM O
MPU3HAHUU €r0 HECOCTOATENbHBIM HUCKIIOUUTENIBHO B Cllydya€ HaJIuuus J0Jra,
CBSI3aHHOTO C MPEANPUHUMATEIIBCKOMN AeSTEIHbHOCTHIO.
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